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Decision No. egS-10S'

SEFOJU: 'rIlE i'UBLIC UTILITIES CCHaSSION OF Tn StATE or COLOEW30

OOCX£T NO. 9SA-319T

IN TH£ MATTER OF PETITON OF eeS'PlRE COMKUNICATIONS, INC. AND
~sr LOCAL SWItCHED SERVICES FOa JU'U3ITRAtION OF AN 1\MENDMENT OF
~ Ilf'1'ERCONNECTION AGREEMENT WITH U S W£ST COMMUNICATIONS, INC.
PURSUANT TO SECTION 252(8) OF ~HE TELECOMMUNICATIONS ACT 01 1996.

INl'1'IAL COHHISSION I)ECISION

Mailed Date: Oc~ober 29, 199B
Adopced Datei Oc~ober 29, 1998

Appearances:

Carol Sm1~h-Rising, Esq., Santa Fe, New
Mexico; Brad E. Mutschelkna~s, Esq.,
Washington, D.C., Pro Hac Vice; and Edward A.
Yorkq1~is, Jr., Washington, D.C., ere Hac
Vice tor [aSpire Communications, Inc., and
ACSI Local Switched Services; and

Kathryn E. Ford, Esq., and Kevin Pernell,
Esq., Denver, Colorado, for U S WEST
Commun1ca~1ons, Inc.

I.

A. Statemene

1. This is an arbitration proceeding under S 252 of

~\e Communications Act of 1934 (~Act"J,' as amended by ~he Te1e

c.'mJttunicat;1ons Act o! 1996 ("1996 AC1:"'),' anc! under ~1s Com

rn:.ssion's rule.s qoverninq arbitration, 4 Code or Colorado Regula-

1 «7 U.S.C. 55 151 ct ~eq.

2 PUb. L. NO. 104-104. 110 s~a~. 5G.
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c!ons (~CCRW) 723-46. fet1t!oners E.Sp1re Co~unica~ions, Inc.,

and ACSI Local Switched serv1ce$, Inc., doing business as [-Spire

Communications, Inc. (collece1vely ~£.Spire-), filed their Pet1-

tlon for Arbitration w1th this Commission on 3uly 14, 1998. The

pee!cion concerns E.Sp1re's request to interconnect its frame

relay services ("FRS") network to the FRS network of U S WEST

Communic:attons, Inc. ("U S WEST"). E-Spire gave notice of the

arbltration on July 14, 1998. U S ij£ST filed ies response to the

pec1tion on Auqust 10, 1998.

2. On August 14, 1998, [-Spire filed a Motion for

Summary Decis10n wh::.ch mot1oI1 was denied by Declsl.on Nos •. R9S

329-1 and R98-884-I. The arbitration was scheduled to be held

Jctober 7 an~ 8, 1998 at: 9:00 a.m. in a Co~ssion bearing roo~

in Denver, Colorado.

3. At the assigned place and time an AdnU.nlstrat:1ve

.•aw Judie ("'ALJ") called the matteJ: for hearing. During the

~ourse of the hearing Exhibits 1, lA, lS, 2, 2A, 2B, 2C, 20, 3,

·1, 5, SA, 16, 17, 18, 19, 20, and 21 were identif~ed, offered,

:tnd admitted into ev~dence.~ Exh1bits 6 through lS ~ere various

<~~ss1on dec~s1ons. records of this Commission, and tariffs on

file with this Coltlm1ss1on ot which adm1n15trat.1ve notice Was

taken.

3 Exhib1~ 16 was a demonst~.~lve exhib1c.
2



f

4. During the hearing ~he AL3 found that U S WEST's

responses 1:0 certain d1 seovery had been eV8sive and nonrespon-

siva. As a r~edy, he orde~ed U S WEST to fl1e, as a late-tiled

exh1bi~, the cost studies it had prepared in support of its tr~e

relay t:arlff. The late-rl1ed exhib1t was filed on Octoher 13.-.-

1998. The ALJ' further author1zec! t eSp1re to comment on this

late-tl~ed exhihit in its closing state~ent of poslt10n.

S. At the conclusion of the hearing the ALJ ordered

:he part1es to provide a transcript for the Commission and appor

:loned the cost of the ~ranscript 50 pereent to the pet1tioners

imd 50 percent to the respondent.' Closing statements ot pos~

1:10n were ordered to be filed no later than October 19, .1998.

:::uhsequently the ALJ' orally granted a one-day eX'tens1cn of tizne

\.~ntil Occober20, 1998 to file closing stat:ements. T.un.ely state-

n~ents were flle by both EeSpire and 0 S WEST.

6. Under the 1996 Act the commission must make a

ce~e~ina~ion in this proeeedinq no later than November 4, 1998,

~hich is nine ~onths after U S WEST received a request for nego-

tia~ion from EeSpire. Because of the deadline for decision under

tne 1996 Act, the CO~SSiOA finds ~at due and timely execut~on

of its functions iluperatively and unavoidably require that t:he

r~commenaed decis10n of the ALJ be om1t~ed and that the Commis-

SLon make the initial decision In this case.

4 see 4 COR '23-46-6.5.
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8. Findinqs of faet

1. £.Sp:1.re holds a certificate of plJb11c convenlence

and necessity to prov1de compet1t1~e telecommunica~lons services

in ColoradQ. I~ currer..ely operates local fiber optic networts

in Colorado Sprinqs~ and it has p~chased and installed a Lucent

Technologies SESS sWlteb in nenver. EtSpire also provides local

exchanqe services .n Colorado via the resale of U S WEST's whole

sale products. It has recently installed a frame rQlay switch in

Colorado Sp~ings.

2. ~his p~QcQeding conee~~ the ~r~e relay network'~

(~FRN") of U 5 WEST and E.Spi~e. A FRN is of~en referred ~o as a

frame relay ~cloud"" The cloud is actually a da~a network con

struc~ed of frame r~lay sWitches connected together by a series

ot high speed trunk facilities. The FRNs of U 5 WEST and EeSpire

=onnect eo thelr customers in essent1ally the same manner. The

:ustomers access ehe FRN by purchasing a user-Lo-ne~work inter

face ("WI") and an access l1nk or access line. The customer

::lesignates the locaclons to be connected over the FM by a pr1

·rate virtual circuit ("PVC"). A PVC is not a dedicated c:onnee

~ion ro~ the exclusive use of an end user, which is what a pri

"rate line ,",ould be. Rathe%', the PVC is a series of sofl:war~ eom

t1ands loea~ed in the sw1tches w~ch guarantees a customer a con

uec:t:icn on deULancl between the stated point:s. When the custOMer

:s not us1ni the PVC, the capacity in the FaN is not. being used
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and may be used by other cus~omers. This qiv89 the FaN one of

its dl.st1nc1:1ve characteristics, namely, the ability ~o allow

cust:omers 'to sen~ "bu~sty" data traffic beyond the qUaranteed

capacity if there is excess capacity on the,network.

3. The FRN ct U S WEST is separate and apart from the

switched voice network. It is a packet network which trans=its

customer dat:a in dlscrete packets across mulx1ple transmission

paths, unlike a voice circuit which is a cont1nuous connec:t:ion

over a given pathway.' A customer on an FRN It\ust spec1fy b01:h

ends of the desired data connect10n in order for the service to

be provi:sioned. Except tor the spec1f1ed connectlon points, a

customer on a FaN will not be able to co~unicate w1th any ?ther

customer on the~. Most PVCs on the FRNs are between the same

entities or affil.ates. However, 1f two distinct entities wish

to interconnect via the FRN th1s can be acco~odated, although ie

~s not cotNnOn.

4. U S WEST has FRNs in both LATAs in Colorado.. How-

aver, it does not provide 1nterLATA service. EeSp1ra currently

:las a frame relay switch located in Colorado Springs.

jesires to use this switch to provide fr~e relay serV1ces to end

~ser customers both on an lntraLATA and an 1ntertATA basis.

• Of course, ~he ,1veZl pathway J!o.r a vo1c:e eonncec10D suy change f~om
(:al~ to call; bo,,~ve-rr tar the cturation cf the clall the f4QWay does AOt:
,:bange.
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S. The E'Ms of U S WEST and EeSpire are largely

equlvalene in terms of functionality, types of tacilities

deployed, and architec~ure. The~e is no technical ba.rrier eo

interconnect1ng the two netwo~ks. Inte::c:onnect1on between the

~wo networks would require a nerwork-to-network 1ntertace (uNNI~J

por~ at eaCh carr1er's frame relay switch, with an NNI connection

for ~he transport: ct data between the. two NNI ports. The loca

cions which would be connec~ed by the yVes ~ould have to be spec

ified by assigning each location a Data Link conneetion Iden-

gruuninq change. 'rb1s takes less than ten lUinutes. Once the

addresses are specified, the NNI ports prov~siQned, and a trans

port medium establi~hed between the two NNI ports, an end user on

{] S WEST's network would have a I've with an end user on the

c. Discussion

1. EeSp1re's posiCion in this proceedlng is fairly

s tra.lghtforward. It seeks to ha.ve the interconnection between

its FRN and U S weST's FRN treated tne same as an interconnect1on

be~ween U S REST's ~oice network and a compecit1Ve local exchange

, As no~ec! eArtier, t:h.~e would also neecl 1:0 be ~ rve trClJD ~i: CfHI ~o
the UHZ, and An access :ut\e from the lINI to ~he ClutOlRe" lot:at:Lon. Meo,
there is t:e~cain ~scome~ pr~3es equ1paenc nc~ed tQ~ fzama ~el.y

c~1cac1an that ~s nat at 15sue in(hll procee41ng.
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carrier ("CLEC~) voice network. Interc:onnec'tJ.on would be at:

To~al Element Lon9 Run Incremental Cost-based rates. Under

[eSpire' 5 view, it and U S WEST would split the cost of dle

~ranspor't element c:onnecticg the NNI ports. . EeSp1.re would pay

for its NNI port, a~d U S WEST would pay tor its NNI por~. £ach

party would provide the1r own PVC tram the trame ~elay switch to

the end locat:1on." Conc:ern1nq reciprocal compensat1on for the

~ransport and termination ot local traffic, EeSpire sugqests tha~

a b1ll and keep approach 1s appropriate given the ·b1directional

and bursty nature of the exchange ot data traffic over ded~cated

PVCs and the difficulty this present:5 for measurement. It sug

gests ~hat if bill Gnd keep 1s una~ceptable, then ~here should be

some transport and termination ~harqe based on incremental costs.

E.Sp1re opposes a separate ~runk1ng reqU1rement for ~ntraL~TA and

interLATA t~affic. It 5uqqests using the ra~10 of t:he number of

local PVCs divided by the total number of yves on a given trans

port facility.

?.. U S WEST suggests tha't FRNs are nothing like vo1ce

networks. Rather, in U S WEST'S view they are private networks,

sort of an evolution of private lines. U S WEST suqges~s tha~

t;he proper model for v~ewinq 1ntez;connection of these private

networks 15 contained in its 1:ar1tfs. The tariffs embody the

1 For in~~~~TA !VCs, £.Splre sU9geses ~~~ 1e wil~ cD~ens.ce U S WEST
far U S WEST's lve.
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view ~hat U S WEST will connect owo private ne~works, hue not ac

U S WEST'S expense. That is, it network seekinq to connect to

U S WEST's FNi would be required to pay 100 percent of the trans

port medium connecting the two NNI ports. In addi~ion, the.out

side nec~ork seek1nq connection would be required to pay for the

NNI port on 0 S WEST's frame relay switch and for the PVCs run

ninq ~o the end custo=er.

3. E.Sp1re suppor~s its requested re11ef by direccing

thlS Commisslon's attention to several decis10ns ot the Federal

commun3.cat1.ons Comm1s:sion C'FCC"). F1&~c, E:.Spi~c puc.!S forth ~

recent Memorand~, Opin~on, and Order released August 7, 1998 by

the FCC (~?06 Orderd
).' Eespire notes thai in the 706 Order the

FCC considered the question of whether the packet switched ne~

works of 1ncWtlbent local exchanqe carriers ("ILECs"J such as

U S ~ST are subject to the interconnectlon obligations under

§ 251 (cJ l2J of the Act. The FCC concluded tha~ these advanced

services were telecommunications services, and not 1nforma~iol1

services. Further, the FCC noted that ~elephone exchanqe serV1ce

incluaes co~parable serv1ce by which a subscr1ber can o%1qlnate

and term1na~e a telecommun1cat1ons service, not I1m1ted to voice.

It reJected U S W£ST's contention that telephone exchange serv~ce

I tn che !1"'tte~ of Deployment of R1rel1ne Serv1cu Otted.ni Mvanc:ecl
COmmuDlcation$ C.pab~11ty, cc ~oetecs Nos. 98-147, 98-26, ~c .1.

S



referred only to c1reui~ switched voice telephone serv1ce. The

FCC ehus held that rues were subJect: to the interconnect:lon

.reqUJ.rements of both §§ 251 la) and 251 (c) (2) ot the Act w1th

respece to their packet-switched networks.

4. The 706 Order did not explicitly refer to frae

relay networks in its d1scussion of aavanced services. EeSpire

suggests that th1s Commlss1on reter to a prl0r FCC aec1s1on which

discussed the question of treacment of frame relay services. In

particular, Exhibit 12 in this proceeding is a decision of the

FCC I whc3:'e1n. it clel:erm1necl l:h3e fra=e relay $e~iee is a bas ic:

":
I

service and not an enhanced service. The FCC ~equlred all

facll1t1es-based common carriers provid1nq it to provide it· pur-

suant to tariff. teSpire concludes that the net result: of these

two FCC decisions is that frar.Le relay services are subject to

S 2511C) (2) of the 1996 Act, requiring among othe~ th1nqs, cost

based ra.tes for In-cerconnec:t:!on and rec:1procal compensat:ion tor

the exchange of traffic.

5. U S NEST responds to this arqumen~ by noting that

frame relay services were not the subjece of the 706 Order ahd

al:'e diffe~ene in sotQ.e respects f~om the services discussed in

tbat order. U S WEST reminds ehe C~ission that the Independent

, In the IllIStter of Icclepenclene Data C:oBlwu.caticlZ1S f{anuf~C'Curers
~!ociatlon, Inc., 10 fCC ~D No. 26 1199S)(~Independent D~C~ Ot4erM

).
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Daca order of the FCC predaces ~he 1996 Act and che prov1sions

requiring i.nterconnection which EeSpire seeks ~o U'tilize.

u S WEST suggests that the pre-1996 Ac~ ease d~d no~ envisIon the

t:ype ot l.nterconnection requirements and pr1e1ng requiremencs

which would be em:ompassed· in the future, and cannet: apply to

t:his situaC1on. It insists that FRNs are priva~e networks, and

t:he 1996 Act deals With the interconnection of public networks.

6. The Commission finds t:he loqic and argumen~s of

£eSpire persuasive as to the import: and effect of the 706 Order

and the rndependen~ Data O~der. The ERN ot U S WEST 1$ A pub

licly off~red network of advanced telecommunications services.

Interconnection of the FRNs of ~-Spire and U S WEST should be

accoIDoplished in accordance with § 251 (el (2) of tbe Act. 1O TO\

siJl1ply require E-Sp1re to purchase retail NNI services out of

U S WEST's tariff would completely 19nore EeSplre's status as a

CLEC. It would preclude c:arrler-to-carrler l.n't.ercennecc1on as

envlsioned by the 1996 Act. As a CLEC, [eSpire 1s entitled to

utilize whatever prov1sions of the 1996 Act i.~ deems appropriate,

not: just those suqqested by U S WEST.

10 11 S WEST admitted 1n pleadi.nSJs 1ft ~h1s p::oceeel1ng and concedec! at
h~arin9 tha~ the 706 azder mandates th15; yet, it has a&gued o~erw1se in its
pos~h~ar~ni .~atemen~ of p051t1o~.
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7. The above 1s cQn$is~ent w1~n ~he FCC's 706 Order

and the Independent D~ta Orde~. Adopting U S WEST's version or

this proceeding could only be done by carving out exceptions to

those ~wo orders, wh1ch the FCC h~$ c1eclined to cio. .We also

decline.

s. Ha.ving de~ermi.ned t.hat int.erconnect:10n must be

accomplished unde~ § 251(c} of the Act, the Commission is bound

to se~ the ~ates and conditions 1n accQrdance with t.hat section

and § 252 (d) of the Act. That latt:er section requires that

~n~erconnection races be cost based, non-dlscriminat.Q~Y, and ~y

include a reasonable profit.

9. U S Q£ST suggests that, in the event § 251 (el..
applies 1:0 FRS, its existing tariff rates satisfy the conditions.

U S WEST also not:~s that. t.Spire produced no cost: studies, and

suggests that the cost studies suppliecl by U S WEST as a late

filed exhibit are unreliable •

. 10•. E.Spire agrees that no cost s~udies sutficienL to

support a finding are contained iR the record. It. proposes a

surrogate pr1cing system using pr1ces prev1ausly established by

this Commission ~n Oocke't No. 96S-331T. I t sugqes~s sharing

equally 'the costs of an intraLATA interconnect10n, each party

paying for 1ts own NNI por-es. For ineerLATA 'traffic, Eespire

would compensate U S WEST for its NNI port, us~g 'the trunk pore

charge adopted in Docket No. 96S-331T. ~so tor 1nter~A traf-

11



f1C, E-Splre would·eo~ensa~e U S WEST for ~ran5porc between the

s~1'tches using 'the ONE rates for DSl ana DS] transport from

Docket No. 96S-331T.

11. For lntraLATA traftlc, E-Spire sugge~cs that each

party would bear its own costs to estab11sh OLCIs. For interLATA

PVCs, E-Spire would compensate U S WEST at a $10, one-t~me charge

which is based on ohe-half of U S WEST's non-recurring "'add1.-

eional PVC" Charge from its tr~e relay t~riff.

12. As noced pre\Tiously, EeSpire suggests that: bill

and keep is an appropriate rec1procal compensa~ion scheme for the

transport and cenr.1nat1on or local frame relay traff1.c carrlec:1

over lntra~~TA PVC5. For inter~TA PVCs, EtSp1re suggests that

the U S REST end user be charged for the U S WEST end user aecess

link plu5 the U S ~lEST UNI port and access to U 5 NEST's network.

13. For the ~05t part the Co~ission agrees with the

reSpire proposal to use surrogate prices developed from the

pr1ce5 set by the Commission in Docket No. 96S-331T. However,

the EtSpire proposal that combined interLATA and intraLATA trunk-

inq be perm1tted caMot be allowed- Thls CO~1ss1on has con-
o

\

slstently required $epara~e trunking 1n ~he VOlce arena to pre

clude U S WEST fro~ carrying any interLATA traffie. There must

be separate trunks for 1nterLAtA and 1ntraLATA traffic be~ween

the frame relay sWitches.

12
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14. Thus tor the 1ntraLATA ~runks, ~he par~ies should

share ~he coses of interconneceion equally, uslng t~e ON£ ra~es

for DSl and DS3 tra~spo~t determined in Docket No. 965-331T. For

the lnter~~ connectlon, E-Spire must pay.lOO percent a~ the ONE'

rates for DSl and DS3 transport set: 1n Docket No. 96S-331T.

E.Spire must also pay tor the NNI port on U S WEST's sW1~ch.

15. Concern1ng ~he DLCIs, ~he party establishinq ~he

new PVC should pay ~or establishing DLC!s at both switches. This

is because it 1s the party causing ~he new PVC to be established

that is eausing the costs and provls1on.ng 1ts customer.

E-Sp1re' $ sUg'gested surrogate rate of one-half the incremental

nonrecurr1nq charge for add1tional PVCs from U S WEST's tar~ff is

reasonable, g1'1Ten the amount of time required. Th1s chat'ge 1s

$10 per DLCI.

16. Transport: and termination of local frame relay

traffic requires reciprocal compensacion. Bill ana keep 1s noe

appropr~ate given the disparities in the sizes of the networks of

[-Spire and U S REST. As a surrogate, the party init1ating the

new PVC shoula pay as a re~rring charge the taritfe~ rate for

NNI. No discount 13 appropriate since ~his is already a carrler

to carrier rate. E.Spire as a carrier can consolidate traffic,

wh1eh differentiates it trom an end user. In addition, the car

rier init1ating the new PVC shall pay the wholesale rate tor

advanced services for the remainin9 portion of ehe connection,

13
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which includes the UNI and the access l1nk.

u S WEST' ~ rates un~il it establishes its owo, should U S WEST

seek to establish a new connection on E.Spire's network.

11. E.Sp1re should pay compensa.tion for the end use~

sagment of in~erLATA pvcs. This i~ not a U S WEST customer as

£.Spire suqqescs, but rather EeSpire's custo~er using U S WEST's

faC11it:1es. EeSpire should pay u S WEST based on the wholesale

discount for this portion of the transmission.

18. concerning the surrogate rates tor transport: and

~ermination of local traffic and the establisMent: of DLeIs,

U S WEST will be ordered to file permanent rates for the trans

port and te~.lnat1on of intraLATA traffic and the establishment

of DLCIs within th~ee months of the effective date of this order.

E.:. oRPER

A. The Commission Orders That:

1. (J S WEST Conununications, Inc:., shall lnod1fy its

interconn.ection agreement w1th the petitioners by allowing for

1n~erconnectionof frame relay networks under the terms and con

di~ions set forth above. The parties shall execute such a modi

fication to their aqreement and tile it w1~ the Commiss1on for

approval within 20 days of the effective date of a final order in

thi:s docket.

14
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2. U S WEST Commun1ca~ions, Inc., shall file uew tar

iffs for ehe tran$port and te~na~lon of local frame relay ~raf

fic and the es'tablishment: of data link connec:~ion identifiers

wi~h1n three monchs of the effective date ot this Order.

3. This Order 1s effective ou 1ts Hailed Date.

B. ADOi''l'ED IN COHMISSIONERS' WEEKLY MEETING
October 29, 1998.

"
;.

ATTES't: A 'r~U2 COpy·

Bruce N. Sm1til
Di.ector

THE POSLle UTI~I1IES CO~tSSION

OF THE STATE OF COLORADO

ROBERT J. HIX

VINCENT MAJKOWSKI

R. BRENT ALDERFER

Commissioners
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Decision No. C99-534

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

IN THE MATTER OF PETITION OF E. SPIRE COMMUNICATIONS, .INC AND
ACSI LOCAL SWITCHED SERVES DBA E.SPIRE FOR ARBITRATION OF
AN AMENDMENT TO AN INTERCONNECTION AGREEMENT WITH U S WEST
COMMUNICATIONS, INC. PURSUANT TO SECTION 252(8) OF THE TELE
COMMUNICATIONS ACT OF 1996.

RULING ON APPLICATIONS FOR APPROVAL
OF PROPOSED AMENDMENT

TO INTERCONNECTION AGREEMENT

Mailed Date:
Adopted Date:

L. BY THE COMMISSION

A. Statement

May 25, 1999
May 12, 1999

This matter comes before the Commission for considera-

tion of the Application for Approval of Proposed Amended Inter-

connection Agreement filed by e.spire Communications, Inc.

("e.spire"), on April 7, 1999, and the Application for Approval

of Amendment to Interconnection Agreement filed by U S l':EST

Communications, Inc. ("USWC"), also on April 7, 1,999. The

applications request that we approve proposed amendments to the

existing interconnection agreement between e.spire and USWC.

The parties did not agree on the proposed amendments. There are

four points of contention: (1) the rates and charges applicable

to interstate frame relay traffic; (2) whether e. spire is obli-
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fully to agree on a revised interconnection agreement, each sub

mitted a separate application.

2. The first dispute between the parties concerns

the applicability of the amended interconnection agreement to

interstate frame relay traffic. e.spire's proposed provision

states that the terms and conditions set forth in the amended

agreement apply whether the interconnect-ion is used to support

intrastate or interstate ~VCs. USWC's proposal states that the

contract's provisions apply only to the transport and termina

tion of intrastate frame relay traffic; the rates, terms, and

conditions for interstate frame relay service will continue to

be those established by tariffs filed with the Federal Communi

cations Commission ("FCC").

3. USWC suggests that the Commission lacks the

authority to establish rates, terms, and conditions for inter

connection used to support the establishment of interstate PVCs.

This argument is based upon the provisions 47 U.S.C. § 251(g).

That statute applies to the provision of exchange access to pro

viders such as interexchange carriers, when those carriers seek

access for the pu~ose of terminating their own traffic.

Comptel v. Federal Communications Commission, 117 F.3d 1068 (8th

Cir. 1997). Accord: First Report and Order, 11 FCC Rcd 15,

paragraph 191 (FCC 1996). To the extent USWC contends that we

lack the authority to establish the terms and conditions of

3
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"e. spire must also pay for the NNI port on U S WEST's switch."

However, e.spire correctly points out that the quoted statement

was made with reference to interLATA connections; Para

graph J(6} (a) of the amended interconnection agreement concerns

intraLATA frame relay traffic. e.spire is also correct that its

proposed language is consistent with the directives entered in

Decision Nos. C98-l0S7 and C98-l286.

7. The third controversy involves Paragraphs J(6) (c)

and (g) of the amended interconnection agreement. These provi

sions relate to determining which party initiates a new pvc. In

Decision Nos. C98-l0S7 and C98-l286, we directed that transport

and termination of frame relay traffic requires reciprocal com

pensation. As a surrogate for such compensation, we directed

that "the party initiating the new PVC" pay as a recurring

charge the tariffed rate for NNI. e. spire now suggests con

tractual language that, absent clear evidence that both parties'

end-users do not consent to the establishment of a PVC over the

interconnection, both parties shall be deemed to be the "party

initiating a new pvc" (for bi-directional intraLATA PVCs).

8 . We agree with USWC that its proposal is the one

consistent with our prior decisions in this docket. Further, we

agree that it should be practical to determine who initiates a

PVC. For these reasons, USWC's proposed contract language will

be included in the amended interconnection agreement.

S
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II. ORDER

A. The Commission Orders That:

1. The Application for Approval of Proposed Amended

Interconnection Agreement filed by e.spire Communications, Inc.,

on April 7, 1999, and the Application for Approval .of Amendment

to Interconnection Agreement filed by U S WEST Communications,

Inc. on April 7, 1999 are each denied.

2. Within 15 days of the effective date of this

Order, e. spire Communications, Inc., and U S WEST Communica-

tions, Inc., shall jointly file an application for approval of

an interconnection agreement incorporating the terms approved in

the above discussion. The applications filed on April 7, 1999

by the parties reflected agreement on a number of provisions.

Those provisions shall also be incorporated into the new agree-

mente

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
May 12, 1999.
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Decision No. C99·748

BEFORE THE PUBLIC UTZLITI2S COMMI:

DOCKET NO. SSA-31ST

IN THE MATTER OF PETITION OF E.SPlRE CO~~J.NICATIONS, INC AND
ACSI LOCAL SWITCHED SERVICES DBA E.SPIRE FOR ARBITRATION WITH
US WEST COMMUNICATIONS PURSUA.~T TO S£CTIO~ 252 (B) OF THE
TELECO~CATIONS ACT OF 199~.

RULING ON AP~LI:CATION :&"OR REHEAltING,
REARGtmENT, OR RECONSIDERATION

Mailed Dat.e:
Adopted Dace:

L.. lrl~ c0¥M'ISS:ION

A. S-catement

July 12. 1999
July a, 1999

This ma~cer comes before t.he Commission for considera-

t.1on of e. spire Cornmunicat.ions. Inc.' s ("e. spire"') applical:ion

for rehearing, reargumenr.. or reconsiderat.ion ("RRR."). e.spire

request.s chat. we reconslder and modify Decision No. C99-534 where

~e arbit.rat.ed proposed amendment.s co ehe exist.ing ineerconnect.ion

agreement. bet.ween e.sp1re and U S WEST Communica~ions, Inc.

("Uswe"). Now being duly advised, we deny l:he applica'Clon.

B. Discuss10n

1. This docket: concerns e.spire's pel:it.icn for Com-

mission arb1t.rat.ion of in~erconnec~ion d1sput.cs wi~h USWC under

the provisions of 47 U.S.C. § 252 of che Telecommunical:ions Ac~

of 1996. e.spire requesr.ed that. USWC be crdered t.o 1nt.erconnect



~.

ice Frame Relay Necwork wi~h e.spire's Fram~ Relay Necwork. In

Decision Nos. e98-l0S7, C9S-1286, C99-125, and C99-543 we ordered

such incerconnec~ionon the ~erms and condicions specified che:e.

2, Dec1s~on No. e99-S43 ruled on specit1c proposed

amendmencs co che exisci~g interconneceion agreemenc between

e . spire and USWC. The parcies dlQ not agree on four proposed

amendmencs: (l) che races and charges applicable co incers~ate

frame ~elay traffl.c; (2) whet.her e.spi.re is obligat:ed to pay

separa~ely for ehe Necwork co Necwork Incerface ("NNI") port: on

USWC· s swiech wlch respect to l.ncraLATA traffic; (3) what:. are

e.spire's paymen~ obliga~ions fer the ~~I pore access on USWC's

switch with respect eo int:erLATA craffic; and (4) wh~ch part:.y

inl.tiat:es a Permanent Virtual Circuit. (-PVC") wieh respect. cO NNI

term1nacion charge paymen:s.

3. With ehe except.ion of Issue No. 4 (noe addressed

in this RRR), che issues deale exclusively with rate and charge

elements of in~raLATA traffic versus inters~ace/incerLATA traf

fic. Generally, t:he COtnml.ssion consistently found in favor of

those p~oposed amendments t:hat segregat:ed ineerst:ate/int:erIATA

traffic from incraLATA traffic and allowed costs associated wieh

~he ~ermination of ~he incerstate!interLATA ~raffic co be prop-.

erly recouped by USWC. As such, we ordered that language be

incorporated inco the int:ercon.'"1ecc1on agreemene directing that:.:

(1) e. spire pay i.nterst.ate, Federal Communications Comrnission-
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tariffed races appllcable t:o int.eX'scace frame relay c:-affic;

(2) e.sp1re ~s no~ obl~gaced ~o pay for the ~~I porc access on

USWC's swi~ch forcraffic incraLATA ~n nature; anc (3) e.spire is

obligaced t:o pay for che NNI porc on USWC's swiech ac t:he

cariffed NNI port access rat:e for ~neerLATA craff1e.

4. In i~s application for RRR, e.spire suggest:s that.

che Commi.ssion erred, wich respecc ~o incerseaee t.raffJ.c, by

denying e.spire ent~t.lement: ~to Sect.ion 252(d) (1) pricing for the

Sec:tl,on. 2SJ. (e) (2) int:.erconnect:~on." e. spire scat.es chat:. such

denial was based on che Comrn1ssion's focus on che faet. of e.sp1re

prov~ding exchange access t.o icself, ~at~=r than to other frame

rela~ providers. a.spire cites the Federal Co~~unications Com

mission ("PCC.. ) F:irst Report: and Order, Paragraph 191 as support.

for t.he claim chat -a carrier providing eit.her exchange access or

t:.elephone exchange service to ot.hers, may not be charged incer

st:at:e or intrasca~e access charges for element:s or incerconnec

cion.~ e.spire's conclusion on chis point: is thae "t:he Co~~1s

sian should reconsider 1cs Declsion and hold chat che interLATA

pricing provisionsln the proposed amendment: apply whether the

PVCs carried over the 1ncerconnec:r.ion are 1ncrastate or inter

st:Ate~ (emphasis added).

5. The Commission reJ ects t.his argumenc. I:1 the

foocnoee t.o the FCC First Report: and Order i'aragraph 191, the

3



language references Paragraph 1?6 of ehe Repo~~ and Order. The

foocno~e clarif1es che FCC's view of 1n~erconnec~ion:

We conclude eha~ the term "1nterconnect1onh .under
section 251(c) (2) refers only ~o ehe physical linking
of ~wo ne~worKs for ~he mutual exchange of t.raff1.c.
Including t:he ~rans'porc and terrnillaeion of traffic
wjchin che meaning of section 251 (c) (2) would result in
reading oUt of ehe scarute the ducy ot all LEes co
esrablisb ~reciprocal compensacion arrangements ror che
cransporc and cer.minacion of celecommun1cacions~ ~~der

251(b} (S} .•. [emphasis added)

Th15 scatement makes clear: ~hat interco~neccion does noe

1nclude any mandaeory waiver of compensation, for the transporc

and cermlnation of traffic bet.ween che cwo int.ercon."lect:ed nec-

works by ei~her of ehe involved parties. Est:abl~shmene of

reciprocal compensa~ion procedures ~s ~he duey of bo~h parcles.

It 15 ~hus logical tha~, in t:.he absence of such reciproca.lly

compensable t:raffic, t.he costS of 'transporc and terlT'.inat:ion of

t.raffic will be borne by the part.y ori9ina~ing the t:raffic.

6. This means that all int:erLATA or interstate traf-

fie origl.nacing oueside of USWC's frame relay network is not:

reciprocally compensable, and USWC would be forced t.o forego cost

recovery for t:ranspore and t:.ermina~ion. This is. not. ~he FCC's

intent in its First Report. and Order, which unequivocally states

that. int.erconnect:ion does no~ include or preclude mechanisms for

the recovery of transport. and eermination coses.

7. In our previous orders in t.his docket, we have

properly set fort.h the mechan1sms for traff~c subject.



~o reciprocal com~ensa1:ion, 'Craffic that: is intraLATA 1n

nat.ure. Furthermore, we have consiscencly distinguished

incerstat.e/interLATA t:raffic from :'ntraLATA. traffic t:hX'oughoue

~he course of the arbitrat:1on. The former is ~raff1c to which

reciprocal compensacJ.on does not: apply. Thus, we have chosen

USWC's language for the interconnect.ion agreement. ~hat: language

follows this conce~t:. Interst:ate frame relay tari.ff rates are

applicable t:o lnt.erstate frame relay traffic; interLATA NNI port:

access ~ariff races apply to incerLATA craffic.

8. The e.spire application for RRR next asserts that:

the Commission's decision regarding interLATA craff1c was flawed

in regard to t:he Comniss1on finding -t.hat the U S WEST tarJ.ffed

NNIT rate is the appropriate permanenc rate for int.erconnect:~ons

over which interLATA frame relay traffl:: is loaded." e.spire

states t:hat: t:his concradices an earlier rul1.ng in ~hJ.s docket,

Decision No. C98-1286, where the commission found 'thae. USWC

cariffed races do not necessarily meec § 252ld) (1) pricing

6candards, which include a cos'twbased requirement for net:work

elemencs races uc~lized in § 251 1neereonnect:1.ons. e.spire

des1res.1:hac -the tariffed NNIT race •• ~serve as a surrogate rat:e

only un't11 such time as permanenc, cose-based rat:es are estab-

lished- by che upda'ted frame ~elay cost study being p:rformed by

USWC as o~dered by the Commiss1on in Decision No. CSa-l286.

. .".

5



•

S. Again. we der.y ~he argumen~ of e.sp1re. For the

reasons described above. inee::-LA'I'A craffic 1S not subj ece eo

rec1p:::ocal corr.pensacion mechanisms, and 1~ is excernal ~o any

reciprocal compensacion process agreed upon by che incerconnecc

1ng par~ies. As Cotrmiss1on Deci.sion No. C9S -1286 sta~es in

Paragraph B.2 .. the cost scudy being performed by USWC fer escab

l~shmenc of reciprocal compensa~ion was meanc for che filing of

~ ..•proposed permanent: races for the transpo=c and termination of

local Frame Relay traffic and :he es:ab11shmenc of daca link

conneCCl.on idencif1ers ... 10 (emphasis added), "Local" was clearly

meant: to exclude boch interstate and in:erLATA eraffic.

10. We reiterate cowments made in Decision Nos. C9S

1051 and C9S-534 which make it: clear tha~ the Commission believed

tha~ on an 1ncerLATA basis t.he h~I rates are entirely appropriace

to this 1ncerconnect.l.on. These races reflect. a carrier-co

carrier (i. e. , inherencly discounted) rate and no discount: or

crue-up process 1S approprlace.

~ ORD2R

A. The Commission Orders Tha~:

1. The applicat10n for rehearing, reargument.,

recons1deracion flled by e.spire Commun1cac1ons, Inc.,

June 14. 1999 is denied.

2. This Order 16 effective on i~S Mailed Dace.
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A. ADOPTED:IN COMMISSIONERS' WEEKLY K2ET:tNG
JUly 8, 1999.
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